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CH LD SEXUAL ABUSE NON VERBAL RESPONSES

HIll v. State, 3 S.W3d 249 (Tex. App. 1999).

The testinony of a child sexual abuse victimthat defendant
touched her in the place where she goes to the bathroom anount ed
to sufficient evidence that the defendant engaged in sexua
contact with the child by touching her genitals and supported a
conviction for indecency with a child, even though the nedical
evidence in the case was inconclusive. The trial record indicated
that the child only nodded to certain critical questions,
al though the trial court, as trier of the facts, stated for the
record that it was in a position to appreciate the child s verba
and nonverbal responses.

The court comented thusly on how nonverbal responses should he
preserved in a trial record:

“We point out that appellate review of a witness's nonverbal responses
can be nore readily acconplished if the court reporter indicates

whet her the witness is making an affirmative or negative response. 1d.
It appears in this case however that the court reporter did so by
using the phrase ‘ The witness nods’ to indicate an affirmative
response and the phrase ‘The witness shakes her head’ to indicate a
negati ve response.

“I'n addition, the court stated on the record that it ‘was in a
position to appreciate [A A ’'s] responses, both her verbal responses
and her body | anguage and head nods with respect to sone of the
guestions that were asked.’ Based on this statenment and the verdict,
it appears that the court construed A A 's nods to the critical
guestions to be affirmati ve responses to those questions.



DOVESTI C VI OLENCE OFFI CER GUN RESTRI CTI ON
Fraternal Order of Police v. United States 1998 W S43822. 152

F.3d 998 (D.C. Cir. 1998).

The Fraternal Order of Police (F.OP.) filed suit in the District of
Col unmbia to enjoin the enforcenent of 18 LT.S.C. ~ 922 (g)(9) and
(d)(9), commonly known as the “Lautenberg Amendnent,” which crimnal-
i zes the possession of a firearmor amunition by a person convicted
of a donmestic violence nmisdenmeanor, as it applies to police officers
and agencies wishing to enploy such persons as police officers.

Vari ous constitutional attacks on the amendnent were rejected by the
federal trial court at 981 F. Supp. 1 (D.D.C. 1997).

On appeal to the Circuit Court of Appeals for the District of

Col unbia, the appellate court reversed and held for the police union.
The court refused to deal with the F.Q P.’s argunent that the
anendnent vi ol ates the Second Anendnent right to bear arns, but held
instead that it violates the equal protection conponent of the Fifth
Anendnent’s Due Process d ause.

The court noted that the amendnent applies by its terns to m sdeneanants but
not to those convicted of violent felonies, including violent donestic
violence felonies. This, the court said, is irrational. It involves *

i nposi ng the heavier burden,” the court said, “on the lighter offense.” Wile
t he Congressional reason for this approach night have been that npbst states
bar convicted felons from possessing firearnms, the court noted, state |aws on
this subject are far fromconsistent or uniform Singling out nisdeneanants
by the amendnent was not a “rational approach.” “The governnent may not bar
such peopl e [m sdeneanants] from possessing firearns in the public interest
while it inposes a lesser restriction on those convicted of crines that
differ only in being nore serious.”

The decision, which granted the F.O P. declaratory relief, applies
only in the District of Colunbia, not other federal circuits. The
governnent has filed a petition for rehearing by the Crcuit Court of
Appeal s en banc.

At | east two other federal courts have upheld the constitutionality of
t he amendnent :

Gllespie v. Gty of Indianapolis, 1998 1 LS. Dist. LEXI S 8691
(S.D.Ind. 1998) and Nage v. Barrett, 968 F.Supp. 1564 (N.D.Ga. 1997).



DOUBLE JEOPARDY MULTI PLE COUNTS — BRI BI NG A PROSECUTOR
Wnn v State, 722 N E. 2d 345 (I nd. App. 1999).
A single trial on seven separate counts of bribery violated double
jeopardy principles, where defendant nmade seven separate paynments to a
prosecutor for the single purpose of persuading the prosecutor not to
prosecute himfor illegal ganbling. The court found defendant’s
of fense of bribery to be continuous in purpose and objective and a
single transaction, ruling out multiple prosecutions for bribery.

“Qur Suprene Court has noted that a crinme that is continuous in its
pur pose and objective is deened to be a single uninterrupted
transaction. Mahone v. State (1989) Ind., 541 N E. 2d 278, 280 (quoting
Eddie v. State (1986) Ind., ~96 N E . 2d 24. 28). In this case, Whnn
was trying to influence Lopez [prosecutor] not to prosecute himfor
the video games. It was all part of one intent and design. Wnn's
letter clearly shows his intent to engage in one long term continuing
act of bribery by its statenent ‘Collect a Residual Pay Double March 1
& Again April 1 Protect & Collect Gane?’ Record at 406. This statenent
mani fests Wnn's intent to continue to send nore noney so |ong as
Lopez did not prosecute him Wnn sent noney, and as prom sed in the
note, sent nore noney |ater

“As earlier recited, the offense of bribery requires the conferring of
a benefit upon a public servant ‘with intent to control the per-
formance of an act related to the enploynment’ of that public servant.
I.C. 35-41 (a)(1l) (Burns Code Ed. Repl. 1998) (enphasis supplied). W
find that prosecution for professional ganbling, as Lopez suggested
m ght occur, contenplated prosecution for a single act. If Lopez had
prosecuted Wnn for the video ganme machi nes, it would have been a
singl e of fense of professional ganbling pursuant to I.C 35- 45-5-3
(Buns Code Ed. Rep!. 1998). Therefore. Wnn cannot be convicted of
bri bing Lopez seven tinmes when the intent was to induce Lopez not to
prosecute hima single tine.”



DU — ACTUAL PHYSI CAL CONTROL
State v. Cooper. 12() Chio App.3d Chio, 698 N E 2d 61 (Chio App.
1998).
A person who sits in the driver’s seat of an autonobile with the keys
inthe ignition “operates” a notor vehicle, for purposes of an offense
of driving under the influence of al cohol or drugs, even if the engine
is not running, under the interpretation of a DU statute in this
case.
. .appellant clains that he was not ‘operating’ a notor
vehicle and, therefore, could not have been liable for a
violation of R C. 4511.19. A person sitting in the driver’'s
seat of an autonobile with the keys in the ignition is
‘operating’ a notor vehicle under R C. 4Th 11.19 even if the
engine is not running. State v. GIIl, (1994) 70 Chio St. 3d
1~-O 637 N.E 2d 897, syllabus. In the present case, Appellant
was seated in the driver’s seat of the vehicle with the keys
in the ignition. Therefore, appellant was operating a notor
vehicle for purposes of RC 4S1 1.19

Three judges concurred.



DU FST REASONABLE SUSPI CI ON RI GHT TO REFUSE
Commonweal th Blais, 701 N E.2d 314 (Mass. 1998).

Recogni zing that requiring a notorist to perform roadsi de
sobriety tests constitutes a “search” or “seizure” within the
meani ng of the Fourth Amendnent,the Suprene Judicial Court of
Massachusetts rul ed that reasonabl e suspicion that a notorist is
operating an autonobile while under the influence of alcohol
justifies requiring the notorist to performroadsi de sobriety
tests.

Di sapproving prior case law in the state, Conmonwealth v.
McGail 119 Mass. Pl. 647 N E. . 2d 712 (1995), the court ruled
that a notorist lawfully detai ned on reasonabl e suspicion of DU
does not have a right to refuse to performfield sobriety tests,
even though such refusal is not adm ssible as evidence agai nst
the notorist. Evidence produced by the tests is physical in
nature, not testinonial.

We have stated that although refusal evidence may not he
introduced at trial ‘the refusing party has no constitutional
right to refuse to produce real or physical evidence.
Commonweal th v. Hinckley, 422 Mass. 261, 264-265. 661 N E.2d
1317 (1996).

To the extent that the statenent in MGail is inconsistent
with our later statenent in Hi nckley and with our decision today
it is disapproved”



FALSE | MPERSONATI ON — DECEASED PERSON
Lee v. Superior Court. 989 P.2d 1277 (Cal. 2000).
A statute that crimnalized fal sely inpersonating another person
in either his private or official capacity, and doing any act
wher eby any benefit mght accrue to the inpersonator, was
construed to be violated by inpersonati ng soneone who was, at the
time of the inpersonation, dead.

In this case defendant received a traffic citation that he
falsely signed in the nane of his deceased brother, Edward Watson. A
few weeks | ater, defendant was stopped for various traffic infractions
(e.g., expired registration) while driving in another town. \Wen the
of ficers asked for defendant’s |icense, he said he did not have it
with him

The officers were unable to identify “Edward Watson” through their
patrol car’s conmputer. In an attenpt to convince the officers that he
was Edward Wat son, defendant told themthat a few weeks earlier, he
had received a citation in that nane, and that he therefore “had to be
M. Watson.” Although confronted with a docunment found in his vehicle
showi ng the name “Randol ph Lee,” defendant continued to insist that he
was Watson. After the officers inforned himthat they would need to
take himto the police station in order to ascertain his identity, de-
fendant adnmitted his true nane. The officers undertook a conputer
check using that nane and di scovered that defendant had an outstandi ng
arrest warrant for driving with a suspended |icense and that he was on
parol e and had nor obtained perm ssion to be in the town where he was
st opped.

Def endant was then arrested for violating the inpersonation
statute. The arresting officer contacted defendant’s nother, who con-
firmed that Watson was deceased, and gave the officer a copy of the
citation that defendant had received in Watson’s nane.

Def endant had two prior serious felony Convictions: a robbery
with personal use of a firearm and an assault with a firearmand with
personal infliction of great bodily injury. The prosecutor charged him
with a felony violation of the inpersonation statute, thereby
subjecting himto a possible 2 years-to-life sentence.

In affirm ng the charge under the inpersonation statute, the
Suprene Court of California, stated: “ statutes prohibiting
i mpersonati on have two purposes. One is to prevent harmto the person
fal sely represented; the second is to ensure the integrity of judicial
and governnental processes. Both purposes are furthered by construing
[the statute] as applying to inpersonation of a deceased person as
well as of a living person, and both would be frustrated by a contrary
interpretation of the statute.”



FELONY MURDER VI CTI M5 ROBBED AFTER BEI NG SHOT
Commonweal th v. Christian, 430 Mass. 5S2. 722 N. E. 2d 416 (Mass.
2000) .

The doctrine of merger did not bar a defendant’s conviction for
armed robbery fromserving as a predicate felony for felony nurder
convictions after two victinse were fatally shot during a robbery, even
t hough the victinms were shot before the noney was taken. The court
focused on the defendant’s intent to conmit armed robbery, a felony,
supplying the malice requirenent for the nurder under the felony
nmurder rule, not when the physical act of robbery actually took place.

“The defendant argues that he is entitled to a directed verdi ct
of acquittal because of the nerger doctrine governing convictions of
fel ony-nurder. An arned robbery by force, as opposed to threat of
force, he clains, is not sufficiently independent of the murder to
constitute a separate offense, particularly where, as here, a
def endant shoots a victimbefore taking his property. The def endant
m sapprehends the doctrine.

“We can envision no situation in which an arned robbery woul d

not support a conviction of felony-murder. . . . The crinme of robbery
is the (1) stealing or taking of personal property of another (2) by
force and viol ence, or by assault and putting in fear. . . Robbery is
enhanced to an armed robbery when a defendant is arnmed. . .. It is the

first elenent of the crines of robbery and arnmed robbery, nanely that
stealing or taking of property. that qualifies themfor application of
the felony-nurder rule. It is the intent to do that conduct (here
stealing fromDesir) that serves as the substitute for the malice re-
qui rement of rnurder. The manner in which a robber acconplishes the
taking of property does not informthe nerger analysis, and a

def endant who conmts a robbery in a manner that intentionally

hei ghtens the possibility of the victinis death, by shooting the
victimfirst, cannot escape application of the felony murder rule. As
a matter of logic and policy, those who inflict bodily injury on their
victins before they conplete their crinmes are not treated nore
leniently than those who do not.”



M RANDA CUSTODY CONSENSUAL SEARCH
United States v. Garcia, 197 F.3d 1223 (8th G r. 1999).

The initial detention of defendant, and a search of his person and
his duffel hag, was consensual, and there was no requirenent that he
be given Mranda warni ngs, where defendant was about 25-years-old, of
average intelligence, was not intoxicated or under the influence of
drugs, was questioned for only a few m nutes and detained for just a
little over two hours, was not threatened, physically intinidated, or
puni shed by the police, was in a public place, and stood by silently
whil e the search took place. Additionally, when an officer spoke to
defendant in English, he replied without hesitation and without
inquiry, that the search of his person was not a problemand said
‘yes’ to a request to search tile bag.

“We consider the particular ‘characteristics’ of Garcia and the
“environnent’ in which the purported consent was given. United States
v. Gpp, 147 F. 3d 680, 685-86 (8th Cr. 1998). See also United States
v. Chaidez, 906 F.2d 377, 380-81 (8th Cr. 1990). Garcia was about
twenty - five years old; of average intelligence, according to his
attorney; was not intoxicated or under the influence of drugs; was
guestioned for only a few mnutes and detained for a little over two
hours; was not threatened, physically intinm dated, or punished by the
police; was in a public place; and stood by silently while the search
t ook pl ace.

“When the officer spoke to Garcia in English, he replied, wthout
hesitation and without inquiry, that a search of his person was no
problem and said ‘yes’ to a search of his duffel hag. Under somewhat
simlar circunstances, this court affirnmed the district court’s
finding of consent and specifically rejected defendant’s all egati on
that he did not understand English and that the officers ‘knew or
shoul d have know of this |anguage harrier, and that this harrier
vitiated [his] consent to the |uggage search,’ in Sanchez, 156 F.3d at
877, 878; see also Gavan v. Miro, 141 F.3d at 907.

until the police handcuffed Garcia, what took place between them
was consensual. There was no requirenent for a Mranda warning.”
See al so, People v. Reddersen, 992 P.2d 1176 (Cob. 2000) (defendant’s
consent to search of his person during traffic stop was voluntary,
despite police officer’s failure to give defendant M randa advi senent
bef ore conducting search; defendant had extensive experience with
routine traffic stops, and officer’s conduct toward defendant was non-
confrontational and |lasted a short tine.)



| NDECENT EXPOSURE BUTTOCKS
Moyer v. Commonweal th, 520 S. E. 2d 371 (Va.. App. 1999).

It was held that a person’s buttocks are not “sexual parts” within
the nmeaning of a statute which applied to an adult in a custodial or
supervisory relationship over a child and prohi bited exposure of or
proposals to touch sexual parts. The court said that buttocks are
neither an organ of the reproductive system nor an external generative
organ, and they do not relate to the male or femal e sexes or their
di stinctive organs or functions.

The trial court’s error in concluding that buttocks were “sexual

parts” within the meaning of the statute required a new trial, rather

than sinply a dismssal of the indictnment in a prosecution for taking

indecent liberties with a minor. The court was of the view that

evi dence coul d establish that one who exposed his buttocks to a person
coul d have exposed his genitalia at the sane timne.

One judge dissented.



| NTENT TO HARM — FEDERAL RULE

Holl oway v. United States, 119 S.Ct. __ , 1999 W 100910, No.97-71164
(1999).

Def endant was charged with the federal offense of carjacking, 18
US C 8§ 2119, defined as “taking a notor vehicle. . . from another
by force and violence or by intimdation” “with the intent to cause
death or serious bodily harm’ At their trial his acconplice testified
that their plan was to steal cars without harm ng the drivers, but
that he woul d have used his gun if any of the victinms had given hima
“hard tine.”

Both the trial court and the Second Circuit Court of Appeals
(126 F.3d 82) took the position that the requisite intent to cause
death or harm under § 2119 may be conditional, i.e., only if the
victins resisted turning over their cars, and need not be the sole and
uncondi ti onal purpose of the defendant at the tine of the offense. A
jury instruction to that effect was rul ed proper by the Second
Crcuit.

This was affirnmed by the U S. Suprene Court in a 7-2 decision
and an opinion witten by Justice Stevens, On the basis of Con-
gressional intent found in the statute, the prosecutor need only prove
an intent to kill or harmunder 2199 necessary to effect a
carjacking. This nmeans that the defendant’s state of mind at the
preci se nonent he demanded or took control over the car “by force and
viol ence or by intimdation” is the relevant consideration. If he has
the proscribed state of mind at that nonent, the scienter el ement of
the statute is satisfied. Since 8§ 2119 does not nention either
condi ti onal or unconditional intent separately, and therefore does not
expressly exclude either, its text is nmost naturally read to include
the nmens rea of both species of intent. The Court said it was rea-
sonable to presune that Congress was faniliar with the | eadi ng cases
and the scholarlv witing recognizing that specific intent to comit a
wrongful act nmay be conditional.

Justices Scalia and Thormas fil ed di ssenting opinions.



PROSECUTI NG ATTORNEY ADVI SI NG PCOLI CE - | MMUNI TY

Prince v. Hicks, 198 F.3d 607 (6th Cr. 1999).
A prosecutor’s alleged act of advising a police officer that there was
probabl e cause for an arrest warrant to issue, prior to the existence
of probable cause, and prior to the prosecutor’s determ nation that
she would initiate crimnal proceedings agai nst an arrestee, was part
of the investigative or adm nistrative phase of a crimnal case
agai nst the arrestee. Therefore, the prosecutor was not entitled to
absolute inmunity in the arrestee’s civil rights action under 42 1
T.S.C. S 1983 based on such conduct.

The Suprene Court wote in Buckley v. Fitzsi mons, 509 U S. 259
(1993)], that a prosecutor neither is, nor should consider hinself to
be, an advocate before he has probabl e cause to have anyone arrested.’
Buckl ey, 509 U. S. at 274, 113 S. Ct. 2606.

A prosecutor perform ng an investigative function before he has
probabl e cause to arrest a suspect cannot expect to receive the
protection of absolute immunity, but a prosecutor who initiates
crim nal proceedi ngs agai nst a suspect whom she had no probabl e
cause to prosecute is protected by absolute immnity. . . The dividing
line is not, as Prince [plaintiff] argues, the point of deternination
of probable cause. Instead, the dividing line is the point at which
the prosecutor perfornms functions that are intimtely associated with
the judicial phase of the crimnal process. Nevertheless, Prince' s
compl aint suffices to avoid. . . disnissal on absolute immunity
grounds at this stage. The conplaint, read in the |light nost favorable
to Prince, alleges that Hi cks [prosecutor] gave Hazel hurst [police
of ficer] advice as to probable cause and Hazel hurst acted on it.

Al t hough the next few paragraphs of the conplaint characterize Hicks
and Hazel hurst as together initiating crimnal proceedi ngs agai nst
Prince, the conplaint can be read to allege that H cks gave Hazel hur st
| egal advice prior to the existence of probable cause and prior to

Hi cks’ determ nation that she would initiate crimnal proceedings

agai nst Prince. Hazel hurst then executed the warrant in reliance, in
whole or in part, on that advice. At the tine this advice was given

H cks woul d not have been acting as an advocate for the state.
‘Considering Prince’s conmplaint in the |light nost favorable to her, we
believe the conplaint could properly he read to all ege that Hicks gave
| egal advice to Hazel hurst in the perfornmance of an investigative
function that had only an attenuated connection to the judicial phase
of the crimnal process, and we therefore affirmthe district court in
denyi ng Hi cks absolute inmunity under the alternative claim of
Prince's conplaint.”



RAPE SHI ELD LAW LESBI AN BACKGROUND

State v. Lessley, 601 N.W2d 521 (Neb. 1999).
Evi dence of a lesbian victims past sexual encounters with nen was
relevant to the i ssue of consent, and thus defendants constitutional
right to confront wi tnesses required that such evidence be adnitted in
his prosecution for first degree sexual assault even though the
evi dence was ot herw se i nadm ssible under a rape shield statue. The
prosecutor had pl aced evidence of the victinis sexual orientation
before the jury. The court said the testinony pernmitted the jury to
draw a critical inference that the victimdid not consent to anal
i ntercourse with defendant, and the defendant’s proffered evidence
woul d have nade the inference | ess probable. Thus the evidence was
adm ssible in spite of the rape shield statute’s strictures. The case
was reversed and renmanded for a new trial.

“The prosecution ‘opened the door’ in relation to MB.'s past sexual
behavi or when it elicited testinony fromMB. that she is a |eshian
and had never previously engaged in the type of sexual act which she
accused Lessley of commtting against her will. The testinobny created
an inference that M B. would not consent to anal intercourse with
Lessley. Lessley’ s right to confrontation was viol ated when he was not
allowed to rebut the inference that MB.'s testinony created.”



ROBBERY | NTENT CLAI M OF RI GHT

Peopl e v. Tufunga, 987 P.2d 168 (Cal. 1999). Overruling prior case
| aw on the subject, the Suprene Court of California has held that a
claimof-right defense to robbery as negating fel onious intent does
not extend to forcible takings perpetrated to satisfy, settle or
ot herwi se collect on a debt, liquidated or unliquidated. It did so on
the basis that nodern public policy is against the recognition of such
a defense in this context.

“In furtherance of the public policy of discouraging the use of
forcible self-help, a najority of cases fromother jurisdictions de-
cided after Butler [People v., 121 P.2d 703 (1967)] that have
addressed the question whether claimof right should be available as a
defense to robbery have rejected Butler’s expansive holding that a
good faith belief by a defendant that he was entitled to the noney or
possessions of the victimto satisfy or collect on a debt is a defense
to robbery.

“The People in this case urge that * the rationale for declining to
permt a defendant to assert a claimof right defense in a robbery
case is quite sinple: An ordered society founded on the rule of |aw
does not countenance self-help when it is acconplished by the use of
fear, intimdation, or violence.”



SEXUAL ASSAULT PENETRATI ON | SSUE
Peopl e v. Maggette, 723 N E. 2d 1238 (II1.App. 2000).

Where there was evidence that defendant rubbed a victinis
vagina with his finger and caused the victins hand to touch his
penis, this did not establish “penetration,” as was a necessary
el ement of the offense of crimnal sexual assault. The court said the
victim s hand was not an “object” within the scope of the sexual
assault statute and there was no evidence that defendants finger actu-
ally entered the victinm s vagina.

The State presented no evidence of any intrusion into GJ.S.’' vagina
by defendant’s hand or finger. Mere touching or rubbing of a victinis
sex organ or anus with a hand or finger does not prove sexual pene-
tration and cannot, therefore, constitute crimnal sexual assault.
Simlarly, placing a victims hand on a defendant’s penis does not
constitute sexual penetration under section 12-12(1) of the Crininal
Code. Accordingly, defendant’s convictions on counts | and V of the
anended informati on nust he reversed.



SENTENCE SUSPENDED M SDO | NHERENT CONDI TI ON

Denry v. State, 986 P.2d 1145 (Ckla. App. 1999).
It has been held that a suspended sentence for a nisdemeanor contains
an inherent condition that the person shall not conmit the sane
m sdemeanor during the period of suspension, even if the condition is
not spelled out in the sentence. Thus, conm ssion of the same crine
whil e on a suspended sentence is a violation of the terns of
suspensi on.

“This Court is not prepared to hold it to be inherent that a person
shall not commit any mi sdeneanor during a period of suspension.

Qobvi ousl y, m sdeneanor offenses vary greatly and we will not create an
arbitrary list of which m sdeneanors justify revocati on and whi ch ones
do not. However, we do hold a suspended sentence for a mni sdemeanor
contains the inherent condition that the person shall not comit the
same nmi sdemeanor during the period of suspension. . . .°



STALKI NG SPECI FI C | NTENT VERBAL THREATS
State v. Rico, 741 So.2d 771 (La.App. 1999).

A court ruled in a stal king prosecution that the evidence was
insufficient to infer fromthe circunstances that defendant had a
specific intent to place the victimin fear of death or bodily injury.
The evi dence indicated that although defendant followed the victims
autonobile at a very close distance, defendant did not hit or ram her
car, defendant did not pursue her car behind a building but, instead,
waited for her to come around the building, and defendant did not
verbally threaten her, but nmerely said “hey baby,” and shouted
profanities.

“The State failed to present sufficient facts and circunstances to
prove the Defendant had the requisite intent to place the victins in
fear of death or bodily injury.

“The Defendant did not verbally threaten Suzanne; the only words he
said to her were ‘Hey Baby.' ...

“When the evidence is viewed in the |ight nost favorable to the
prosecution, it is insufficient to infer fromthe circunstances that
t he Defendant had the specific intent to place the victins in fear of
death or bodily injury.”



UNLAWFUL | MPRI SONVENT BY OFFI CER ON DI SABI LI TY
Hendri ckson v. State, 989 P.2d 565 (Wash. App. 1999).

Def endant, convicted of unlawful inprisonnment, was not
exercising lawmful authority as a police officer when, while on
disability status froma state patrol, he stopped a notorist whom he
wrongly suspected of firing a rifle and smashi ng defendant’s mail box,
ordered the nmotorist out of the vehicle at gunpoint, and searched the
motori st and his vehicle. The court ruled that defendant’s disability
status renoved his authority to performlaw enforcenent duties and,

t hus, he had no defense to the unlawful inprisonnent charge.

“Washi ngt on | aw does not enpower the trooper on disability
status to perform|aw enforcenent duties. . . . when the chief re-
lieves a trooper fromactive duty, the chief is recognizing that the
trooper is not capable of performng | aw enforcenent duties, and the
chief is renoving the trooper’s authority to perform such duties
pending the trooper’s return to active service.

“Hendri ckson al so argues that when the State Patrol noved him
fromactive status to disabled status, it failed to nake clear to him
that he could not act as a police officer until his return to active
status. Assuming that is true, it is also immterial. The authority of
a di sabled trooper is controlled by the | aw di scussed above, not by
the actions of a particular State Patrol supervisor. Because
Hendri ckson was on disability status at the tinme of the incident
charged herein, he did not have lawful authority to act as a police
of ficer.”



VEH CULAR HOM CI DE — FAI LURE TO YI ELD
State v. Brown, 603 N.W 2d 456 (Neb. 1999).

In a case of first inpression for it, the
Suprene Court of Nebraska ruled that to be crinmnally responsible for
a motor vehicle homcide for failure to yield the right-of-way to
anot her vehicle, the other vehicle was required to be capabl e of being
seen by the defendant who had stopped at an intersection and waited
for two vehicles to pass, but collided with a truck, which defendant
claimed did not have its headlights on at the tine of the accident. To
rule otherwi se, the court said, would he to create a strict liability
of fense, which it declined to do.

“The requirement that a driver nust see or should reasonably
have seen the approaching vehicle to he convicted of notor vehicle
homi cide due to a failure to yield is consistent with existing
jurisprudence regardi ng negligence cases. Since a party in a civi
case is entitled to, at the very least, an instruction regarding the
visibility or non-visibility of another vehicle, due process demands
that a crimnal defendant, under the nore exacting beyond a reasonable
doubt standard, should simlarly he entitled to such an instruction.
The trial court commtted prejudicial error in failing to so instruct
in the instant case [and deni ed defendant a fair trial.]”



WEAPONS — CONCEALED DEFI NI TI ON

In re Ricardo A, 92 Cal.Rptr.2d 349 (Cal. App.)
VWere a dirk being carried by a juvenile appeared as a pen

being carried on the juvenile' s ear to anyone approaching himfromthe
front, and the object only appeared as a dirk when viewed from behi nd
the juvenile, this was sufficient to support a finding that the dirk
was “conceal ed” within the neaning of a statute prohibiting the
carrying of a conceal ed dirk or dagger.

The court said if a dirk is disguised as sone ordinarily harm ess
obj ect, such as a pen, it is “concealed,” for purposes of the statute.

“Ricardo argues that cases in which a dirk was found to have been
substantially conceal ed have done so only when the weapon was hi dden
in the defendant’s clothing. . . . Ricardo points out that the dirk
was not concealed in his clothing and that his head was shaved.

“It may he true that in all of the cases discussing the question
of conceal nent, the dirk or dagger was concealed in the defendant’s
clothing. But Ricardo cites no case that hol ds conceal nent in clothing
is the only method of conceal nent sufficient to sustain a conviction.

“Here the juvenile court concluded that Ricardo
substantially conceal ed the dirk had a conbination of its appearance
as a pen and the placenent of the point behind his ear. Because this
conclusion is supported by the evidence, we have no power to disturb

it on appeal



